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by using the legal system to act as a proxy for their threats.5  SLAPPs are loosely defined as 
lawsuits that lack substantial merit whose sole purpose is to censor, intimidate, and place undue 
financial burden on individuals until they cease speaking critically.6  Importantly, while they 
constitute legal harassment, they are cloaked in a dangerous air of legitimacy, especially if filed 
against a lay person who is simply trying to assert their rights to free speech.7  Thus, even though 
those who file SLAPPs do not seek to win the lawsuit in a legitimate sense, they seek to pressure 
defendants with the looming fear of legal bills, or worse, until they concede.8  

Generally, the definition of SLAPPs contains two parts.9  First, they have a legal claim or threats 
of legal action which in themselves are abusive or infringe improperly on a person’s right to speak 
on a topic of public interest and, second, the conduct surrounding the initiation or the threat of 
legal action abuses the legal system for the gain of the filer.10  On its face, this definition seems 
simple, but there has been significant debate as to whether this definition is all encompassing or 
clear enough.11 Particularly, it has been suggested amongst scholars that the purpose of the SLAPP 
should be directly examined within the context of free speech, demanding that the direct aim of 
the SLAPP be to suppress free speech and not some other form of intimidation.12  Additionally, 
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being filed in only one year’s time.17  This was mirrored in findings by the Thomson Reuters 
Foundation, who found that SLAPPs had been threatened against almost half of all media 
organizations they polled.18  
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damages, amending or withdrawing claims or pleadings, and exploitation of appeals procedures.28  
Additionally, SLAPPs frequently employ “multiple lawsuits, multiple targets, targeting an 
individual, excessive damages and claims for moral damage” which further complicate them, 
demanding even more legal fees from their already often unsophisticated defendants.29  
  
Considering the profile of SLAPP lawsuits and the profile of the typical defendants, SLAPP 
lawsuits are a significant threat to free-speech and democracy.30  SLAPPs not only allow for the 
suppression of speech but, by association, the proliferation of human rights violations.31  In the 
worst cases, they can cause so much despair and fear that they lead to the death of those trying to 
speak up.32  Using abrupt language, the Supreme Court of New York describes SLAPPs as, “short 
of a gun to the head, a greater threat to First Amendment expression can scarcely be imagined.”33  
In summation, SLAPPs not only attack fundamental rights, but at their core they undermine the 
system that is designed to protect those same rights; thus, they are a double-edged threat.34  As the 
EU’s legislature has stated, “[d]emocracy requires that citizens are able to participate actively in 
public debate without undue interference . . . citizens must be able to access reliable information, 
which enables them to form their own opinions and exercise their own judgement in a public space 
. . . freely.”35  Thus, it is critical that mechanisms be put in place to address SLAPPs in an effective 
way that does not unduly burden the defendants or, in reverse, overly weaken defamation law.36 
Anti-SLAPP legislation that prevents, penalizes, or provides action against SLAPPs has been 
pioneered in Canada, as well as in a limited capacity in Australia.37  But, the U.S. has perhaps 
made the most tremendous effort in proliferating Anti-SLAPP legislation, providing an excellent 
framework for understanding the European Union’s (EU) on-going legislative moves towards the 
U.S.’s Anti-SLAPP system.38  This comment will dissect the development of Anti-SLAPP 
legislation in the EU within the larger context of the U.S.’s model.39  Further, this article will 
analyze how effective these changes have been at discouraging SLAPPs and, as the EU has moved 
to finalizing a union-wide version of Anti-SLAPP legislation, this comment will compare how the 
U.S., where this legislation primarily originated, can learn from the EU’s advancements.40   When 
comparing the U.S.’s admittedly patchwork—but extremely pro-defendant—Anti-SLAPP statutes 

 
28 Garside, supra note 5. 
29 Open SLAPP Cases in 2022 and 2023, supra note 14. 
30 Simon et al., supra note 18. 
31 SLAPPs: A Threat to Democracy Continues to Grow, supra note 16.  
32 Commission Welcomes Political Agreement, supra note 19.  
33 Gordon v. Marrone, 590 N.Y.S.2d 649, 656 (N.Y. Sup. Ct. 1992). 
34 Id.  
35 Proposal for a Directive of the European Parliament, supra note 9.  
36 Id.  
37 The Use of SLAPPs to Silence Journalists, supra note 12; Defending Defenders: Challenging Malicious Lawsuits 
in Southeast Asia, BUS. & HUM. RTS. RES. CTR. (March 2020) https://perma.cc/6BST-WQ4E; Corporate Legal 
Accountability Resource Sheet: Anti-SLAPP Legislation, BUS. & HUM. RTS. RES. CTR. (Oct. 27, 2023), 
https://perma.cc/J5FY-X577. 
38 The Use of SLAPPs to Silence Journalists, supra note 12. 
39 Id. 
40 Proposal for a Directive of the European Parliament, supra note 9; Kirk Herbertson, An In-Depth Look at 
Congressman Raskin’s Federal Anti-SLAPP Legislation, EARTHRIGHTS INT’L (Sept. 19, 2022), 
https://perma.cc/58WK-6FCC; Oliver Kessenbrock, Don’t Let Them SLAPP You Around: The Case for Federal 
Anti-SLAPP Legislation, U.I.C. L. REV. 
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to the EU’s efforts for uniform Anti-SLAPP laws across borders, the strengths of both emerge.41  
Perhaps merging the pro-defendant outlook with international efforts could truly liberate the global 
public’s power of the press.42  
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The U.S. is no stranger to the use of the legal system being used for intimidation, as SLAPP 
lawsuits have stretched back in U.S. history for over 200 years, illustrating their prevalence in the 
legal system.43  Despite this long history, the formal recognition of SLAPPs and what they 
definitionally constitute is still an ongoing debate amongst various state legislators.44  While it is 
true that other countries, such as Canada, have enlisted Anti-SLAPP laws before the U.S., the U.S. 
model arguably has some of the richest case law.45  Additionally, it has some unique factors that 
mirror the EU’s current situation, specifically that the Anti-SLAPP laws in both countries require 
that the independent states, or in the EU’s case countries, ratify a version of the legislation 
individually into their separate codes rather than enlisting one uniform code for a whole country 
or region.46  Currently, though there are thirty-
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definition of the “exercise of the right of free speech” was held to be “not fully coextensive with 
the constitutional . . . right” but a right that was more fact-intensive.62 
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interest in them.83  Broadening these categories, courts have identified a “critical consideration” 
as whether the plaintiff “had taken affirmative steps to attract personal attention or had strived to 
achieve a measure of public 
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communication is constitutionally protected is considered in the second step of the TCPA analysis. 
For example, whether the claimant has established a prima facie case to defeat a motion for 
dismissal.91  Although the TCPA recognizes that the exercise of constitutional rights is sometimes 
related to participation in government, 
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proliferating in the absence of a unified system.117  Specifically, as the United Kingdom has left 
the EU, it has become a frequent target of forum shopping parties, highlighting not only the “cross-
border” issue within the EU but within Europe at large.118  
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Since the general focus of the EU’s proposal has been outlined, it is important to understand just 
as there is debate regarding how it is interpreted, there is also debate going on how impactful it 
will be against SLAPPs.155  First, it is essential to point out that no matter how effective it is as a 
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Collectively, all of these pros of the proposal speak towards the EU’s commitment to the protection 
of fundamental rights and free speech.168  By seeking to tackle SLAPPs in such a broad way the 
EU cements the EUs political position strongly in favor of essential democratic principles, 
ensuring that public debate and progress can be made in Europe without fear.169  By seeking to 
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categorization  that is substantially narrower than initially entertained.180  The new definition limits 
“cross-border” categorization to situations where parties are simply domiciled in different member 
states.181  This revision diverges from the more nuanced and broader “cross-border” definition 
which posited that a case was “cross-border” if it was factually significant across borders.182  As 
noted by the Coalition Against SLAPPS in Europe (CASE) under this definition: “of . . . 570 
European SLAPP cases . . . only 10% would qualify as ‘cross
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or corporate structure, is 
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it feels more than apparent that with few exceptions pro-defendant Anti-SLAPP statutes are pro-
democratic statutes.213   
 
In consideration of this assertion, the EU’s uniformity, international outlook, and supportiveness 
of defendants and the education of the legal field, in combination with the U.S. specifically 
defined, fact intensive, and caselaw tested TCPA could form the pathway forward.214  Yet, as the 
U.S. seems reluctant to adopt even federal safeguards for SLAPPs, the US adopting an internal 
outlook seems grim.215  As the legislation progresses in the EU towards ratification, however, it 
will become apparent how the EU wishes to go forward, as either pro-defendant or pro-
censorship.216  
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Collectively, it is encouraging that the EU and many other countries are seeking to protect free 
speech through active legislation.217  In our ever-connected world, enhancing safe-guards for 
journalists, investigators, and individuals that have been victimized by SLAPPs ensures a flow of 
information where it otherwise might be silenced.218  The EU especially shows how international 
cooperation could be the key in forwarding rights and, in conjunction, allowing humanitarian 
crimes to be freely spoken upon.219  Furthermore, despite somewhat divided, the U.S.’s pro-
defendant Anti-SLAPP laws have already been used to great effect.220  Moving forward, a 
synthesis of the pro


